BEFORE THE HUMAN RIGHTS COMMISSION
OF THE STATE OF MONTANA
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JIM RUSSELL, )

)
Charging Party ) Cause No. 0031010506

)

VS. ) ORDER GRANTING
) CHARGING PARTY’S MOTION
) TO STRIKE RESPONDENT’S
) BRIEF AND AFFIRMING
) NOTICE OF DISMISSAL
)

SHOPKO, INC., )
)
)

Respondent.
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On November 5, 2003, the Human Rights Bureau issued a Final Investigative Report and
corresponding Notice of Dismissal and Notice of Right to Sue in the above-captioned matter. On
November 24, 2003, Jim Russell (Charging Party) filed an objection to the Notice of Dismissal
with the Montana Human Rights Commission (Commission). Oral argument was requested and
the matter came before the Commission on January 15, 2004. Charging Party entered an
appearance. Maureen Lennon appeared on behalf of the Respondent, Shopko Inc.

As an initial procedural matter, Charging Party submitted a motion to “withdraw” the
brief submitted by Shopko representative, Jeremy Brisson. Charging Party asserted he did not
receive a copy of this brief when it was faxed to the Commission on December 22, 2003. He
asserted he did not receive a copy until the week before the hearing. As a result, Charging Party
contends he did not have time to adequately prepare a response. In response, Respondent argued
the Brisson brief did not raise any new arguments, but rather succinctly put forth arguments
made during the administrative investigation.

After due and careful consideration, the Commission concluded Charging Party would be
substantially prejudiced by allowing the brief in to the record, the Commission voted to strike the
Brisson brief and did not consider the argument therein in making its determination on Charging
Party’s objection to the Notice of Dismissal. The parties were then allowed to proceed with their
respective oral argument.

On appeal to the Commission, Charging Party asserted the investigator abused her
discretion. Charging Party stated he had never received any sort of reprimand based on
performance from his employer until after he complained about the lack of accommaodation (in
working the front register). In response, Respondent argued it had been aware of and



accommodating Charging Party’s disability since 1996. Respondent asserted Charging Party has
filed this claim solely in response to a corrective action that was issued in March 2003.

After careful and due consideration, the Commission concludes the findings of the
Human Rights Bureau are supported by the record and, therefore, there was no abuse of
discretion in the issuance of a Notice of Dismissal. Admin. R. Mont. 24.9.1714(3)

Charging Party will have 90 days after the receipt of this order to petition a district court
in the district where the alleged violation occurred for the appropriate relief. Mont. Code Ann.
§ 49-2-509(5) and Admin. R. Mont. 24.9.1714(5) If Charging Party fails to commence a civil
action within 90 days, the claim is time barred. Id.

IT IS HEREBY ORDERED, that Charging Party’s motion to strike the Respondent brief
submitted by Jeremy Brisson is GRANTED. Charging Party’s objection to the Final
Investigative Report is overruled and Notice of Dismissal is Affirmed.

Dated this day of January 2004

Mr. Gary Hindoien, Chair
Montana Human Rights Commission



CERTIFICATE OF SERVICE

The undersign employee of the Human Rights Bureau certifies that a true copy of the
forgoing Human Rights Commission ORDER was served on the following persons by U.S. mail,
postage prepaid, on January 2004.

JIM RUSSELL
615 PARKHILL DRIVE
BILLINGS MT 59102

MIKE BEILEAU
SHOPKO

905 SOUTH 24™ STREET WEST
BILLINGS MT 59102

JEREMY BRISSON
SHOPKO STORES INC.
PO BOX 19060

GREEN BAY WI 54307

MAUREEN LENNON

GARLINGTON LOHN & ROBINSON PLLP
PO BOX 7909

MISSSOULA MT 59807-7909

MARIEKE BECK

DEPARTMENT OF LABOR AND INDUSTRY
OFFICE OF LEGAL SERVICES

PO BOX 1728

HELENA MT 59624-1728

Montana Human Rights Bureau



