BEFORE THE MONTANA DEPARTMENT
OF LABOR AND INDUSTRY

Jan L. Hodges, Human Rights Act Case No. 9909008607
Charging Party,

VS.
Schellinger Constr. Co., Inc.,

Respondent.

Final Agency Decision
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I. Procedure and Preliminary Matters

Charging party Jan L. Hodges filed a complaint with the Department of Labor
and Industry on August 7, 1998. She alleged that respondent Schellinger
Construction Company, Inc. discriminated against her on the basis of sex
(female), race (white), and marital status (living with an employee) when it did
not hire her for a roller operator job in 1997 and for a position as a gradesetter
on or about March 1, 1998. On March 22, 1999, the department gave notice
Hodges’ complaint would proceed to a contested case hearing, and appointed
Terry Spear as hearing examiner.

This contested case hearing took place in Kalispell, Montana, on June
14 through 16 and 24 and 25, 1999. Hodges was present with her attorneys.
Michael A. Viscome and Vanessa M. Ceravolo. The company was present
through Al Schellinger, owner and designated representative, with its attorney,
Daniel D. Johns, Crowley, Haughey, Hanson, Toole & Dietrich, P.L.L.P. The
hearing examiner excluded witnesses on Hodges' motion. Hodges, Sheila
Brooks Matt, Vicky Koch, Randy Armstrong, Al Schellinger, John Altenburg,
Gail Parsons, Melanie Drown, Bill Janssen, James Mitchell, and Paula Halbert
testified in person. Sheila Brooks Matt, Susan Wortman and Eugene Piedalue
testified by telephone. The hearing examiner’s exhibit docket accompanies this
decision.

Hodges filed her proposed findings and conclusions and her post-hearing brief

on July 6, 1999. The company filed its proposed findings and conclusions and
its post-hearing brief on July 20, 1999. On July 27, 1999, Hodges waived her

right to file a reply brief.

II. Issues
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The legal issue in this case is whether the company engaged in illegal
discriminatory acts prohibited by the Montana Human Rights Act by taking
adverse employment actions against Hodges because she was female. A full
statement of the issues appears in the final prehearing order.

III. Findings of Fact

L. At all pertinent times, charging party Jan L. Hodges was a female and
a resident of Flathead County, Montana. Final Prehearing Order, “IV. Facts
and Other Matters Admitted,” Para. 1, June 11, 1999 (approved by the parties,
June 14, 1999).

2. At all pertinent times, respondent Schellinger Construction
Company, Inc. (“the company”) was a Montana corporation engaged in the
construction business in Montana with its principal place of business in
Columbia Falls, Flathead County, Montana. At all pertinent times, Al
Schellinger has been president and CEO of the company. Final Prehearing

Order, “IV. Facts and Other Matters Admitted,” Para. 2, June 11, 1999
(approved by the parties, June 14, 1999); testimony of Al Schellinger.

3. Hodges completed junior college in 1970, and worked in a sawmill,
attorneys’ offices and as a waitress. Her first experience with highway
construction was in 1995 when she worked as a flagperson for Poteet
Construction, a traffic control subcontractor on highway construction projects.
Hodges became a member of Laborers’ Local Union No. 1334 in 1995. She
registered as an “inexperienced” laborer, and the union dispatched her out of
the local hiring hall only as a flagperson. She worked again as a flagperson for
Poteet in 1996. Local 1334 maintains her skills and abilities card, the basis for
referrals to job openings. Her card, in 1999, still listed flagging as her only
experience as a laborer. At all pertinent times, Schellinger maintained a
collective bargaining relationship with Laborers’ Local Union No. 1334.
Exhibits 20, 1018 and 1019; testimony of Hodges and Susan Wortman.

4. Hodges met Randy Armstrong, a supervisor for Poteet Construction,
in 1996. They began living together as a couple in July 1996. They continued
living together through 1997 and 1998. Testimony of Hodges and Armstrong.

5. Armstrong was a skilled gradesetter with over 20 years experience,
recognized and well respected in the highway construction industry. The
company hired Armstrong as a gradesetter and project superintendent in early
1997, prior to hiring Hodges. Testimony of Schellinger.
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6. Experienced and capable gradesetters are rare and valuable
commodities in the highway construction business. Experienced and capable
project superintendents, foremen and lead workers are also valuable
commodities in the highway construction business. Schellinger and his
management employees wanted to keep Armstrong as an employee of the
company. The company offered employment to Hodges knowing her
relationship to Armstrong. Testimony of Schellinger.

7. The company hired Hodges as a laborer trainee on April 24, 1997,
for Federal A.J. Project STPP 52-2 (24) 33, Creston-South. Final Prehearing
Order, “IV. Facts and Other Matters Admitted,” Paras. 3, June 11, 1999
(approved by the parties, June 14, 1999); testimony of Hodges.

8. Hodges’ trainee position was a required bid item in the company’s
contract with the Montana Department of Transportation (“DOT”). The
trainee was classified as 1-1 General Labor for payroll purposes. The hourly
rate of pay was $13.89." The company and DOT signed the “Montana
Laborer’s Training Program” on September 16, 1996, requiring that the
company employ Hodges for at least 500 hours. Final Prehearing Order,

“IV. Facts and Other Matters Admitted,” Para. 4, June 11, 1999 (approved by
the parties, June 14, 1999); Exhibits 9, 12 and 1002.

9. The DOT program specified that Hodges’ 500 hours of on-the-job
training would aim “at developing full journeypersons in the type of trade or
job classification involved,” including 40 hours flagperson, 150 hours
gradesetter, 200 hours pipe layer, and 110 hours gravel. “Training and
upgrading of minorities and women toward journeyperson status is the primary
objective of the Supplemental Training Provision.” Exhibits 12 and 1002.

10. The Creston-South contract included “Special Provisions -- EEO
Affirmative Action Requirements on Federal & Federal-Aid Construction
Contracts,” providing goals for female participation in each trade on the
project. These special provisions required that work hours for females on
Creston-South be at least 6.9% of the total hours worked on the project, and
the trainee’s work hours be included in the calculations. Exhibit 1002;
Testimony of Vicky Koch.

1. During Hodges’ employment with the company, she did not miss a
day of work. She worked hard, did a good job, and was an excellent learner.
In her Monthly Training Reports for April through September 1997, the
company consistently evaluated Hodges’ attitude and ability in each of these

! Under the contract, the company could pay a percentage of Hodges’ wages, with the
balance paid by the government. The company elected to pay all of Flndgdgeneagbleision, Page 3



crafts as good and mostly excellent. Exhibit 13; testimony of Hodges and
Armstrong.

12. Hodges operated a roller on several projects for the company, with
her hours of operation through August 1997 totaling 341 hours. The laborer
trainee program did not expressly approve roller operation. The company paid
Hodges laborer scale wages, not operator scale wages, for her time worked on
roller operation. The company paid laborer wages to all of its trainees for
hours spent operating rollers. Most of the company’s trainees in the past have
been women. Exhibits 1 and 1015.

13. Hodges worked at least 313 hours learning and setting grade on-the-
job. She also spent hours off the clock on nights and weekends learning grade
setting from Armstrong. Armstrong was qualified to teach grade setting to
Hodges. The grade setting knowledge and experience Hodges gained from
Armstrong and from actually setting grade was comprehensive and varied. At
the conclusion of her training, Hodges was knowledgeable in the field and
capable of setting grade, as she had actually done while working for the
company. Armstrong assessed Hodges as a competent gradesetter after her
months of training. Exhibit 1; testimony of Hodges and Armstrong.

14. Hodges also worked on a pipe crew, initially at Creston-South, and
later at the Whitefish project under the supervision of Bill Janssen. Hodges
successfully completed the laborer trainee program, so she received a minimum
of 200 hours training as a pipe layer. Exhibits 12 and 1002; testimony of
Hodges and Schellinger.

15. In August 1997, Hodges sought to fill an opening for a roller
operator, as a regular employee and not as a trainee, at the company’s Creston-
South project. Hodges had been actually performing the work involved in this
position for some time. The company hired a welfare program trainee, Carrie
Cameron. The company sent Cameron to the Whitefish project and Paula
Halbert, the company’s only regular employee roller operator, moved from
Whitefish to Creston-South. Testimony of Hodges, Armstrong and
Schellinger.

16. Hodges believed the company denied her the roller operator job
because she was living with Armstrong. She formed this belief because of a
conversation with John Altenburg, the company’s main EEO Officer.
Altenburg accurately repeated to Hodges what Al Schellinger had said--that he
was not comfortable with Hodges working under the direct supervision of
Armstrong. Hodges knew that the company had other employees supervising
each other who had familial relationships, including Carol & David Jones,
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Bruce & Brian Nelson, Vic & Sara Crace, Joseph & Robert DePoe, and Al &
Kyle Schellinger. Testimony of Hodges, Armstrong, Altenburg and Schellinger.

17. The company wanted a female roller operator on Creston-South
who was a member of the International Union of Operating Engineers Local
No. 400, to meet their EEO compliance requirements. At the time Hodges was
only a member of the Construction & General Laborers’ Local No. 1334
Union. She inquired about making installment payments towards the
initiation fee with the IUOE, but had no current membership. Cameron was
hired, became a member of the operator’s union, moved to the Whitefish
project as the trainee on that job, and kept on the job without the company
going through the hiring hall. Halbert, a member of the IUOE, came to
Creston-South and helped the company meet its EEO compliance
requirements. The company could have written a letter to the union’s hiring
hall seeking to hire Hodges after she joined the union. Without the letter,
Hodges, at the bottom of the eligible-to-work list, would have had no prospect
of getting the job through the hiring hall. Had the company done so and
successfully hired Hodges, it would still have needed to hire a trainee for the
Whitefish job, and needed to assign Halbert work. In essence, the company
would have hired one more employee than it needed. Testimony of
Schellinger.

18. When the company did not hire Hodges for the roller operator
position, she raised allegations of discrimination to the field office of the MT
DOT and Altenburg. Her work on the Creston-South project continued to
include operation of the roller. The company did not act against her because
of Al Schellinger’s discomfort with Armstrong supervising her. Hodges did not
pursue a discrimination complaint. Testimony of Hodges, Armstrong,
Altenburg and Schellinger.

19. Hodges’ employment with the company ended October 25, 1997.
The company ended her employment as a seasonal lay-off, the typical manner
in which it severed employees from its payroll each year. Final Prehearing
Order, “IV. Facts and Other Matters Admitted,” Para. 4, June 11, 1999
(approved by the parties, June 14, 1999); testimony of Hodges, Armstrong and
Schellinger.

20. After Hodges’ seasonal lay off on October 25, 1997, the company
did contest her receipt of unemployment benefits, invited her to the company’s
1997 Christmas party and to its CPR course in February 1998. Hodges
remained listed on the company’s Employee Directory for 1998. Through the
winter of 1997/98 and the spring of 1998, Hodges checked in with Altenburg,
who was also in charge of Operations, regarding any job opportunities available
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with the company. Exhibit 22; testimony of Hodges, Armstrong and
Altenburg.

21. In February 1998, the company had openings on the pipe crew at
the company’s Dixon-Ravalli highway project, STPP 6-1(61) 109. Hodges
inquired about being hired for these positions through Altenburg. Hodges was
qualified for some of these positions on the pipe crew. Instead, these positions
went to Hobbie Hunter (a current employee), Vic Crace (a recalled former
employee, qualified to work as “lead” for the pipe crew) and at least three
Native American laborers (new hires), all of which were male employees.
Testimony of Armstrong and Bill Janssen.

22. The Dixon-Ravalli project was on tribal reservation property. It was
subject to a Resolution of The Confederated Salish and Kootenai Tribes of The
Flathead Nation requiring that tribal member and Native Americans make up
80% of the laborers, 50% of the skilled operators and 50% of the teamsters on
the project. In February 1998, the company was meeting these hiring quotas
for laborers. The company could have hired Hodges. If it had, loss of some of
the quota workers could have made it more difficult for the company
subsequently to bring other current or former employees onto the job. The
company did not request a waiver from Matt to hire Hodges for one of the
pipe crew positions. Exhibits 17 and 1010; testimony of Armstrong,
Schellinger and Sheila Matt.

23. In March 1998, the company needed a gradesetter at Dixon-Ravalli
because Armstrong took on the position of project superintendent, replacing
Mike Moens. Armstrong told the company he could not continue as lead
gradesetter and adequately function as project superintendent at the same
time. Armstrong told Hodges of the opening. Hodges inquired about the
position through Altenburg. Altenburg told Al Schellinger of Hodges’ inquiry.
Armstrong recommended Hodges for the gradesetter position. He told the
company she was qualified and noted that she was already familiar with the
project. Testimony of Hodges, Armstrong and Altenburg.

24. The company did not offer Hodges the gradesetter position. While
the company sought someone with actual experience as a project gradesetter,
Kyle Schellinger worked, under Armstrong’s direct supervision, as a nominal
gradesetter on the project. Kyle Schellinger is Al Schellinger’s son. Kyle
Schellinger learned grade setting under Armstrong’s instruction as Hodges did.
Kyle Schellinger had less experience that Hodges. Kyle Schellinger worked
under Armstrong on the project for a few weeks before leaving on a planned
trip to Europe. Testimony of Armstrong and Schellinger.
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25. Next, the company hired Ric Fideldy, who had experience working
as a project gradesetter. Armstrong considered Fideldy slow, inaccurate and
lazy. Armstrong kept close watch on Fideldy, reporting his concerns to the
company. After a few weeks, the company let Fideldy go because he did a poor
job. Testimony of Armstrong and Fideldy.

26. The company next hired Jim Short as the gradesetter. Short had
worked for the company 5-6 years earlier at a project in Libby. The company
fired him from the Libby job for grade setting mistakes. Armstrong did not
trust Short, and kept him working gradesetter helper tasks. After six weeks or
less on the Dixon-Ravalli project, Short and the company agreed that Short
would move on to another job opportunity. The company had found a more
qualified gradesetter, George Hilling. The company hired Hilling in August
1998. He remains an employee of the company today. Testimony of
Armstrong and Schellinger.

27. The company can hire gradesetters both the laborers’ and operators’
unions. Hodges was an enrolled member of the laborer’s union. The union
representative would have respected Armstrong’s recommendation, having
worked with him for many years in the past. Hodges could have added grade
setting to her job skills card. Hodges did not add grade setting to her job skills
card, and still has not done so today. Testimony of Hodges and Wortman.

28. In May 1998, Armstrong gave the company two weeks notice that
he was considering quitting. One of the reasons he gave the company for
quitting was the cost of maintaining two households while he was on the job
and Hodges was at home. At that time, Al Schellinger asked a favor from one
of its subcontractors, Alpine Construction Company, at its Dixon-Ravalli
project, and got Hodges a flagging job with Alpine. Flagging was and is the one
job skill Hodges identified on her job skills card with the union. Testimony of
Hodges, Armstrong and Schellinger.

29. The company gained many advantages from its numerous trainee
programs with the MT DOT on its various highway construction projects.
First, the company had financial incentives. The company received partial
reimbursement by MT DOT on its trainee wages ($10.00 per hour
reimbursement on the Creston-South project). The company had the right,
even though it did not exercise it, to pay its trainees’ wages as low as 60% of
the contract rate for the first half of the training program, 75% for the third
quarter and 90% for the last quarter of the training program. The company
was also able to use the hours of its female trainees towards its EEO
Compliance Reviews by the MT DOT. All of its regular employee and trainee
work hours were considered collectively in these reviews. The company
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obtained this EEO compliance review benefit without agreeing to give any
special consideration to female trainees for regular employment at the
conclusion of their trainee programs. Finally, the company erroneously used
its laborer trainees to operate rollers at laborer wages, instead of at higher
operator wages.” Exhibit 9; testimony of Schellinger and Koch.

IVIV. Opinion

Montana law prohibits discrimination in employment because of sex.
§49-2-303(1)(a) MCA. This illegal discrimination includes refusal of
employment and disparate treatment in compensation or conditions of
employment because of sex. Id. Hodges had not pursued her claims that the
company discriminated against her on the basis of her race or her marital
status. Hodges has effectively abandoned, on the facts and the law, her claim
of racial discrimination. On this record, the company did not act against her
based upon her marital status. Thus, discrimination by reason of sex is the
only claim for adjudication.

The provisions that assure protected groups freedom from
discrimination under the Montana Human Rights Act follow the provisions of
Title VII of the Federal Civil Rights Act of 1964, 42 U.S.C. §2000e et seq. As
a result, Montana has adopted the United States Supreme Court’s three-tier
standard of proof articulated in McDonnell Douglas Corp. v. Green, 411 U.S.
792,93 S.Ct. 1817, 36 L.Ed.2d 668 (1973). E.g., Crockett v. City of Billings,
234 Mont. 87; 761 P.2d 813, 816 (1988).

The first tier of proof in McDonnell Douglas requires a complainant to
prove the basic four elements of a prima facie case (411 U.S. at 802, 93 S.Ct.
at 1924):

(i) membership in a protected class;

(ii) application and qualification for a job opening with the
employer;

(iii) rejection despite qualifications; and

(iv) after rejection, the position either remained open with the

employer seeking applicants from persons of complainant's
qualifications or the position was filled with a person of
complaintant’s qualifications.

Crockett, 761 P.2d at 817-18.

2 The company is now acting to remedy this illegal wage payment. There is no
evidence that the company deliberately violated the law, or that the company knew or should
have known of the requirement to pay the trainees the higher rate fokiruiletgopgrddedsiclPage 8



Hodges was a member of a protected class. Although she never did fill
out a formal application, her inquiries into the jobs (as a roller operator, as a
pipe crew member and as a gradesetter) are probably sufficient. Despite her
lack of experience in the construction trade generally and in these three specific
jobs, her successful completion of the trainee program renders her qualified.
Despite her qualifications, the company rejected her informal applications.
However, Hodges’ case fails at the fourth element of the prima facie case. In
each of three instances, the company sought and obtained employees who had
superior qualifications to Hodges.

For the roller operator position, the company hired a trainee under
another program. The financial benefits of hiring a trainee were real and
substantial. The company could not hire Hodges as a trainee; she had not
applied to that training program. The company placed the trainee in
Whitefish, appropriately, and moved a female roller operator to Creston-South.

Had the company hired Hodges, it would have hired one more regular
employee than it needed. Compared to the new hire—a female trainee—Hodges
did not have the same attractive cachet of financial benefits. Thus, she was not
as qualified.

For the pipe crew positions at Dixon-Ravalli, the company used a
number of people. First, it brought in a current employee. Hodges cannot
claim she was as qualified as an existing employee was. The company
benefited financially from maintaining its cadre of experienced and current
employees. If it took a new hire when a current employee was available, it lost.

Second, it hired a former employee. Again, Hodges cannot claim equal
qualification with an experienced worker. The uncontroverted testimony
established that it took years for a worker, male or female, to develop the
experience and familiarity that caused an employer to trust and hire that
worker. Hodges’ training program vaulted her from total inexperience to
“green hand,” a major leap. It did not make her the equal of experienced
workers.” Third, the company used “quota hires.” Just as female trainees could
contribute to EEO goals on government projects, Native American hires on
reservation projects met tribal hiring goals. Even with the quota currently met,
the overall quota depended upon the entire job-hours. Every time a Native
American worker spent an hour working on Dixon-Ravalli, it put the company
one hour closer to meeting the overall quota. Hodges could never claim equal
qualification with a Native American worker toward meeting the tribal quota,
no matter how many Native Americans currently worked on the project.

* Hodges’ inexplicable failure to up-date her job skills card left her at an even greater
disadvantage. But this greater disadvantage was not the fault of the company.

Final Agency Decision, Page 9



Finally, Hodges had less experience that every gradesetter except Kyle
Schellinger. Al Schellinger put his son to work under Armstrong’s close
direction for a period of weeks, knowing that Kyle would soon leave to go to
Europe. There was no direct comparison of qualifications involved in this
decision. Had every one of the gradesetters the company ultimately hired been
available when Kyle took the job, there is no evidence that Al Schellinger
would not still have hired his son for those few weeks. Although Armstrong
did not trust several of the rest of the gradesetters, each of them had more on-
the-job qualifications than Hodges. She has not established that she was as
qualified as the other gradesetters hired--she had far less experience than any of
them. She has only established that Armstrong considered her as good or
better than as each of those gradesetters. She has not proved that the
company either did or should have held her in the same regard as Armstrong.

Since the treatment of trainees, male or female, in subsequent hiring
decisions was, as far as the evidence in this case shows, legitimate, the
company’s use of the trainee program through the MT DOT did not have a
disparate impact on women. Although only one of the eight female trainees the
company has hired since 1994, Kim Launer, obtained regular employment at
the conclusion of her trainee program, there is no proof that males with the
same limited experience obtained regular employment at any greater rate.

According to Jim Mitchell, project manager of the MT DOT, the quality
and degree of the training provided to the trainees was solely up to the
company. The company can use trainees on an “as needed/per project” basis so
long as they do receive the training promised. Hodges did not prove the
company failed to provide the training promised. Again, no disparate impact
or treatment directed toward either Hodges or females in general, appears.

Hodges presented evidence that some of the company’s female regular
employees in the field had endured one form of sexual harassment or another.
She presented evidence that one supervisor in particular had a pattern of
engaging in harassment. The company responded with evidence that it had
acted to discipline that supervisor. The degree of discipline appears little better
than a token token punishment. This evidence raises a question of employer
motive in the harassment area. Nevertheless, standing alone, this evidence
does not complete Hodges’ prima facie case.

The company has several EEO officers, including Altenburg, but the
hearing examiner does question whether the company takes EEO matters or
complaints seriously. Altenburg admitted that he only spends 5-10% of his job
hours handling EEO matters. The company has few, if any, regular meetings
with its employees to properly educate them about EEO rights and obligations.
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The authority given to Altenburg to investigate such complaints and take
appropriate action is questionable at best and is totally dependent upon Al
Schellinger’s approval at worst. Nevertheless, this problem area, taken with the
slack interest in preventing harassment, still does not complete Hodges’ prima
facie case.

Finally, the hearing examiner also considered the company’s
underpayment of wages for trainee hours spent as roller operators. However,
not all trainees were women. The company made a mistake, in its own favor.
The Montana Department of Transportation caught the mistake. The
company and the regulatory agency are now rectifying this mistake. Proof of
this mistake does not salvage Hodges’ prima facie case.

Since Hodges did not prove her prima facie case, the employer prevails.
There is no need to proceed to the second and third tiers of the McDonnell
Douglas analysis. Schellinger Construction did not illegally discriminate against

Jan L. Hodges.

V. Conclusions of Law

1. The Department has jurisdiction over this case. §49-2-509(7) MCA.

2. Hodges did not prove that the company discriminated against her in
employment on the basis of her sex when it refused to hire her as a roller
operator, as a member of the pipe crew and as a gradesetter in 1997-98.

VI. Order

1. Judgment is found in favor of Schellinger Construction Company,
Inc. and against Jan L. Hodges on the charges that the company discriminated
against Hodges on the basis of sex (female), race (white), and marital status
(living with an employee) when it did not hire her for a roller operator job in
1997, and for a position as a gradesetter on or about March 1, 1998.

2. The complaint is dismissed.

Dated: November 29, 1999.

Terry Spear, Hearing Examiner
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