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BEFORE THE HUMAN RIGHTS COMMISS ION 
OF lHE STATE OF MONTANA 

DEBBIE MEHRING, 

Charg1ng Party, 

v 

ANNIE S BURGERS & BURRITOS OF 
BUTTE, INC d/b/a JW'S BAR-B-Q, 

Respondent 

DEBBIE MEHRING, 
Chargmg Party, 

v 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

JOHN WAYNE PENLEY d/b/a ) 
JW'S BAR-B Q AND S AND R COMPANY) 

Respondent ) 
) 

HRC No 9209005301 
and 9201005135 

NOTICE OF CONSIDERATION 
OF EXCEPTIONS TO HEARING 
EXAMINER'S PROPOSED ORDER 

TO Kevm Vam1o, Attorney for Charg1ng Party 
Thomas M Welsch, Attorney for Respondent 

On November 8, 1995, the heanng exammer 1ssued F1nd1ngs of Fact, Conclus1ons of 

Law and Proposed Order 111 th1s case On November 30, 1995, Respondent filed an 

Except1on to and Request for Mod1f1cat1on of Proposed Order No transcnpt was filed 

w1th Exception Charg1ng Party fded a Response on December 7 ,  1995 No further 

Bnefs have been f1led No oral argument has been requested 

The Human R1ghts CommiSSIOn Will cons1der the Exception and the Proposed 

Order at 1ts regular meet1ng on February 19 and 20,  1996 The CommiSSIOn wdl meet 

111 Kalispell, MT The CommiSSIOn wdl not1fy you of the spec1f1c t1me and place set for 

cons1derat1on of the except1ons 

DATED �)&llil'Uf '-/ /JCft 
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CERTIFICATE OF SERVICE 

The unders1gned employee of the Human R1ghto; CommiSSIOn certd1es that a true 

copy of the foregomg NOTICE OF CONSIDERATION OF EXCEPTIONS TO HEARING 

EXAMINER'S PROPOSED ORDER was served on the followmg persons by U S  Ma1l, 

postage prepa1d, on th1s lJ!!.... day of 10 NJfl/U(' 1996 

Kevm Va1n10 
Attorney at Law 
27 West Park Street 
Butte MT 59701 

Thomas Welsch 
Attorney at Law 
1341 Hamson Avenue 
Butte MT 59701 

Human R1ghts Comm1ss1on 

NOTICE OF CONSIDERATION OF EXCEPTIONS TO 
HEARING EXAMINER'S PROPOSED ORDER - 2 
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BEFORE THE HUMAN RIGHTS COMMISSION 
OF THE STATE OF MON I ANA 

Debbre Mehrrng, 
Chargmg Party, 

v 

Annre's Burger & Burrrtos 
of Butte, Inc dba )W'S BBQ, 
John W Penley dba )W S BBQ, 
and S & R Company, 

Respondents 

) 
) 
) 
) 
) 

) 
) 
) 
) 
) 

) 

HRC NO #9201005135 

#9209005301 

FINDINGS OF FACl, CONCLUSIONS 
OF LAW AND FINAL ORDER 

In january 1992, Debbre Mehrrng fried a charge wrth the Montana Human Rrghts 

Commrssron and agarnst John \Nayne Penley, dba )W's BBQ, and S & R Con1pany The 

complarnt alleged that respondents had subjected hPr to sexual harassment and 

drscharged her because she had objected to the hostrle work erwrronment Chargrng 

partv fried an addrtlonal charge of drsrnmrnatron wrth the Commrssron rn May 1992, 

allegrng that Annte s Burgers & Burrrtos of Butte, Inc , also subjected her to sexual 

harassment when she worked at the restaurant known as )W s BBQ, and was responsrble 

tor her unlawful drscharge from employment Chargrng party alleged that respondents 

vrolated her nghts under §49-2-303(1) and §49-2-301, MCA 

The case was certdred for hearrng rn March 1995 By agreement of the partres, 

the hearrng commenced on August 1, 1995, at the Councrl of Commtssroners Room rn 

the Butte/Srlver Bow County Courthouse rn Butte, Montana It was resumed and 

completed on September 14, 1995 at the offtces of Poor, Roth and Robrnson, 1341 

Hamson Avenue, Butte, Montana 

Hearrng Examrner Ttm Kelly prestded Chargrng party was represented by 

attorney Kevtn Vamto of Butte, Montana Respondents Annre's Burgers & Burrrtos of 

Butte, Inc , and S & R Company vvere represented by attorney Thomas Welsh also of 
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Butte, Montana Respondent john \V Penley appeared on illS own behalf and 

represented hrrnself 

The partres warved openrng statements rn the case Closrng arguments were 

trmely fried rn wrrtrng wrth the Cornmrssron by October 27, 1995 )ohrl Wayne Pen lev 

drd not frle a closrng argument The record of the hea11ng on tillS matter w1s closed on 

October 27, 1995 A proposed order was rs<ued 111 favor of Chargrng Party on 

November 8, 1995 On November 30, 1995, Respondent fried Exception to, and 

Request for Modrfrcatron of Proposed Order No transcrrpt was requested Oral 

argument was warved bv both part res 

The Montana Human Rrghts Commrssron consrdered Respondents Exceptrons on 

february 19, 1996, at Kalrspell, Montana All Commr<sron members were present, and 

mdrcated they had revrewed the record, consrstrng of the Complarnt, the Proposed 

Order and the Brrefs of both partres on the Exceptron< 

Upon rts revrew of the Frndrngs of Fact Conclusrons of I aw and Proposed Order 

as entered by the hearrng examrner, and upon full consrderatron of the exceptron<, the 

Montana Human Rrghts Commrssron now overrules the Exceptrons of the respondent and 

adopts the Frndrngs of Fact, Conclusrons of Law, and Proposed Order of the Hearrng 

Examrner as rts Frnal Order, as follows 

RULINGS ON EXCEPTIONS 

Respondent Annre's Burgers and Burrrtos has fried no exceptrons to the proposed 

Frndrngs of Fact or Conclusrons of Law, concludmg that respondent drscrrmmated agarnst 

chargrng party by permrttrng her to be repeatedly sexually harassed rn the workplace and 

awardrng damages to chargrng party Respondent challenges only the portron of the 

proposed Order whrch requrres that the respondent's corporate offrcers and drrectors 

attend not less than three hours of trarnrng and 111structron on the subject of how to 

prevent sexual harassment rn the workplace In support of the Exceptrons, Respondents 

fried a supplemental Atfrdavrt of )ames Adamo, recrtrng the ages of corporate drrectors 

Stanley Short and Braunda Short (78 and 74 years, respectrvely), declarrng that they were 

mere shareholders," and concludrng that 'due to the rnfrrmrtres of old age, requrrrng that 

Stanley Short and Braunda Short attend three hours of trarnrng and rnstructron on the 
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Human R1ghts CommiSSIOn d1rcct1ng that 1espondcnt to 1cfra1n from engag1ng 11 1 such 

diScriminatory conduct as requ1red by §49 2-506(1 ), MCAI 

Ill 

FINDINGS OF FACT 

The charg1ng pa1ty 1s Debb1e Mehnng In October and November 1991, she 

was a res1dent of Butte, 1\ lantana 

2 Respondent Ann1e's Burgers and Bun 1tos of Butte, Inc , (hereafter also Annie's 

Burgers and Burntos" or 'Ann1e's) IS a Montana corporatiOn Its sha1eholders are james 

Adamo, Stanley Short, Braunda Short, Rex Short, jenn1fer Short and Lill1 Short Adamo 

holds 51% of the stock 111 the company The off1cers and directors are Stanley Short, 

B1 aunda Short (Secretary!Treasurcr), Rex Short (V1ce-Pies1dent) and James Adamo 

(Pres 1den I) 

3 On October 15, 1991, <\nn1e's Burgers and Bumtos rece1ved a certifiCate of 

Reg1strat1on of Assumed Bus1ness Name from the Montana Secretary of State The 

certificate perm1tted the companv to do bus1nrss under the assumed name "J W 's 

Bar B-Que" (a/kla JW s BBQ) 

4 JW'� BBQ opened for bus11 1ess 111 November 1991 It closed less than a year 

later, 111 the summer of 1992 At the t1me of the hearmg, Ann1e's Burgers and Burntos 

was not a go1ng concern 

5 Respondent S & R Company 1s an <\nzona partnership The partners are the 

Stanley Short Revocable Trust and REXCON P11za Co , an Anzona corporation 

6 S & R Company owns and leases real estate 11 1 Georg1a and Amana It has 

conducted busmess at 4221 North W111f1eld Road 111 Scotsdale, Anzona 

7 Silver Bow P1zza, Inc , (hereafter also 'Silver Bow P1zza' ), 1s a corporat1on 

owned by Stan lev Short, Braunda Short and Rex Short Silver Bow P1zza operated a 

p1zza restaurant 111 Butte, Montana, dunng 1991 and 1992 James Adamo managed the 

Silver Bow restaurant 111 Butte Adamo held no ownership mterest 111 Silver Bow P1zza 

Adamo had prev1ously been as an emplovee of S & R Company 

8 Dur1ng the penod of 1991 and 1992 when JW s BBQ was open for busmess, 

1ts payroll was done at off1ces at 4221 North W11 1f1eld Road, Scotsdale, Amona JW's 

FINDINGS OF FACT, CONCLUSIONS 
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BBQ patd a monthly fee of $250 for the pay10ll servtce The fee went for the cost of 

payroll proce�stng and accounttng �ervtccs 

9 Payroll for Stiver Bow PtLZa was done tn the same manner and at the same 

offtce as the payroll done for jW's BBQ Monthly payroll chec�s for Stiver Bow 1nd 

jW's BBQ were deltvered tn a stngle package bv UPS to james Adamo In the package 

there were separate envelopes contatntng the paytoll checks for each testaurant 

10 An employee of the Stanley Short Revocable Trust performed the 

admtntstrattve servtces prepanng monthly payrolls for jW's BBQ and Stiver Bow Pt7La 

11 Respondent john \1\fayne Penley (hereatter also "Penley") ts presently a 

restdent of Cascade County, Montana In October and November 1991, Penley was 

manager of a restaurant �nown as j\V's BBQ tn Butte, Montana 

12 Penley's term as manager of jW's BBQ was subject to the tenns and 

condttrons set forth tn the wntten "Employment -\greement", dated October 16, 1991, 

between Annte's Burgers and Burrttos and Penley 

13 As provtded tn the Employment Agreement, Penlev was patd $2000 per 

n10nth to manage the restaurant, plus 50% of the net proftts of the establtshment alter a 

loan made by Stiver Bow Ptzza to Annte's Burgers and Burntos was patd 111 full 

14 The Employment Agreement turther provtded that Penley would report 

dtrectly to james Adamo or to per�ons destgnated by Adamo and that Penley was 

requtred to tram a management a�ststant destgnated by Annte's Burgets and Burntos 

Penley had full authontv to hrre and ftre emplovees of jW's BBQ except for the 

management asSIStant destgnated bv Annte's Burgers and Burrrtos 

15 James Adamo placed Paul McCauley 111 the posttton of management asSIStant 

at jW's BBQ McCauley was advtsed by Adamo, Stanley Short and Braunda Short to 

learn all aspects of the bust ness McCauley had prevtously worked for several years at 

Stiver Bow Ptzza 

16 The �mployment Agreement between Penley and Annte's Burgers and Burntos 

termtnated tn the event of Pen lev's death or drsabtltty or for good causes set forth tn the 

agreement In the event of a termtnatton, Pen ley would be entttled to accrued salary and 

benefrts and to a severance beneftt equal to 1/2 of the proftts, 1f any, that had at such 

ttme of severance been pa1d on the note to Stiver Bow P1zza Parlor Inc" 

FINDINGS OF FACT, CONCLUSIONS 
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17 Annre s Burgers and Burrrtos borrowed certarn sums, not e'ceedrng $25,000, 

from Srlver Bow Przza to acqurre restaurant equrpment, srgnage, a food rnventory and 

rnrtral opcratrng caprtal for j\V's BBQ Srlver Bow Prva also rented to Annre s Burgers 

and Burrrtos the premrses and equrpment used for the operatron of ]Vi's BBQ 

18 The loan made by Srlver Bow Prna to Annre s Burgers and Burrrtos regardrng 

JW's BBQ was not pard rn full durrng the term that Penley was employed to manage 

JW s BBQ 

19 Penley told Debbre Mehrrng that JW's BBQ was ' hrs place' Chargrng party 

understood hrm to mean that he was one of the owners Other employees, rncludrng 

Julre Ronchetto and Paul McCauley, were aware that james Adamo and the Short famrly 

held ownershrp rnterests rn the reqaurant 

20 5 & R Company provrded no rncome to and recerved no rncon1e from the 

operatron of JW's BBQ S & R Company had no employees workrng at JW's BBQ, had 

n o  control over the operatron of that restaurant, and had no rnterest rn JW's BBQ a' a 

shareholder or creel rtor 

21 Debbre Mehrrng was employed at JW's BBQ for appro>.rmately three \\ eeks, 

from October 28 or 29, 1991 through on or about November 20  or November 22,  1991 

She was pard at the rate of 54 25 per hour and worked 25-30 hours per week She 

earned an addrtronal $100 120 per week 111 trps 

22 John Wayne Penley hrred chargrng party as a wartress after an rntervrew at the 

re;taurant before JW's BBQ opened In the rntervrew, Penley asked 1\\ehrrng rf she was 

marrred and had chrldren and rf she had a boyfrrend Penley drd not ask rf she had any 

experrence workmg 111 a restaurant Mehrrng advrsed hrm that she drd not have 

experrence He told her that she could have a JOb as a wartress, that he only hrred 

'good lookrng" people, and that she must really need the work Mehrrng started two or 

three days later, helprng prepare the restaurant for openrng 

23 V\lhen Penley rntervrewed julre Ronchetto for a wartress posrtron, he asked her 

the same personal questrons that he had asked Mchrrng Penley drd not ask Ronchetto 

her work experrence Ronchetto had substantral experrence workrng as a wartress 

24 Chargrng party worked one weekend and one V\eek on the ntght shrft At the 

request of Penley, she then swrtched to the day shrft The transfer was made because the 
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restaurant wa<; short on dav trme help Mehrrng contrnued to work day shrfts dunng the 

rcmarnder of her employment at JW's BBQ 

25 Whrle managmg JW's BBQ, john Vl'ayne Penley had a practrce of ma�rng 

lewd comments to a number of the wartrcsses, rncludrng the chargrng party The 

remarks Penley made to the chargrng party rncluded statements askrng her to have a 

'purely sexual relatronshrp' wrth hrm, askmg her to grvc htn1 a penrs massage , and 

tellrng her that he could satrsfy her Remarks that chargrng party overheard Penlev 

makrng to others rncluded statements that a young grrl "never had a unrt the srze of nw 

unrt ' and that one of the wartresses should have a tatoo of come dnpprng off her lrp" 

26 Pen ley also had a practrce of brushrng agatnst wartresses rn an rnapproprrate 

manner Chargrng party testrfred that she was touched by Penley a number of trmes, that 

on one occasron he thrust hrrnself agarnst her from behrnd, and on another occasron he 

lrfted up hrs apron when makrng the penrs massage" remark 

27 Whrle chargrng party was employed at JW s BBQ, Penley was havrng an 

rntrmate personal relatronshrp wrth one of the wartresses, Rochelle Varlle Varlle and 

chargrng party were frrends and Penley would often speak to Mehrrng about hrs 

relatronshrp wrth Varlle Chargrng partv acknowledged that she acted 111 the role of an 

rntermedrary 111 the Penley Varlle relatronshrp 

28 On occasrons whrle he was managrng the restaurant, Penlev would make 

remarks to chargrng party about how Varlle enJoyed anal sex, how she screamed when 

havrng sexual relatrons, and how she Irked to 'swallow 

29 Chargrng party testrfred that the lewd remarks and sexual conduct of Penley at 

the workplace made her feel drrty and gurlty, as though she had done "somethrng 

wrong " She told Penley to stop 

30 The sexual conduct of Penley at JW s BBQ was unwelcome and offensrve to 

Debbre Mehnng and would have been to a reasonable woman rn the same employment 

cr rcu mstan ces 

31 julre Ranchette also observed Penley makmg mapproprrale sexual comments 

to other wartresses, although none were drrected at her The comments by Penley that 

Ranchette 0\erheard at JW's BBQ rncluded sexually suggestrve remarks Ronchetto 

observed Penley touch the rear ends of wartresses as he followed them up the starrs at 
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the restaurant Ronchctto descnbed Penlcv as not lrke any other employer 1 had eve1 

worked for " 

32 Paul McCauley observed Penley makrng rmproper remarks to wartresses at 

)\A/'s BBQ McCauley w1s also aware that some of the wartresses, lllcludlllg the chargrng 

party, were concerned about Penley s conduct He recalled that Mehnng contrded to 

hrm that she was afrard of Penley and what he mrght do McCauley descrrbed one 

occa�ron when Mehrrng asked hrm to accomparw her to her car to avord belflg alone 

wrth Penley 

33 At JW's BBQ, John \IVavne Penley's sexual comments and other conduct of a 

sexual nature were drrected e>-clusrvely at women 

3 4  Paul McCauley drd not report to Adamo anv of the concerns of the wartresses 

about Penley's conduct McCauley had no rnstructrons from Adamo or from the Shorts 

about what responsrbrlrtres rn the event that an employee was subjected to sc>.ual 

harassment at work 

35 Annre's Burgers and Burntos had no employment polrcy prohrbrtrng 

employment drscnmrnatron at JW's BBQ and had no specrfrc polrcy prohrbrtrng sexual 

harassment Annre's Burgers and Burrrtos had no grrevance procedure avarlable to rts 

employees and no method for advrsrng of the occurrence of rmproper conduct rn the 

workplace, rncludrng se>.ual mrsconduct by john Wayne Penley 

36 On or about November 21, 19g1, the relatronshrp between Penley and Vatlle 

can1e to an end At that trme, Penley was extremely drstraught when he came to work 

He asked employees who was wrth Varlle the prror nrght Accordrng to chargrng party 

he also demanded to talk wrth her rn the back room, then demanded to know rf she was 

strll frrends wrth Varlle VVhen Mehrrng advtsed htm that she wa,, Penley told her she 

was frred 

37 After advrstng chargrng party her employment was termrnated, Penley called 

Paul McCauley wrth Mehrrng present Mehrrng talked w1th McCaulev on the phone 

McCauley advrsed that the termrnatlon was "for the best" 

38 McCauley testrfred that he concurred 1n the decrsron to frre Mehrrng because 

chargmg party had been the subJect of complarnts from customers, rncludrng reports that 

she had been loud and rude and had used foul language rn the presence of patrons 

FINDINGS OF FACT, CONCLUSION S 
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3 9  Debbre Mehrmg had d rffrcultv trndrng other employment attcr her drscharge 

f10111 JW's BBQ She applred for work at several restaur;mts and taverns She worked at 

El Taco restaurant tor a short per rod before bemg frred lor msubord 1 1 1atron I <Jter she 

wor�ecl at Perkrns Restaurant, but agarn was f11ed for rnsubordrnatron At the trme of the 

hearrng, she was gorng to school and was not emploved 

40 The expenence of workrng at JVV's BBQ caused the chargrng party a great 

deal of stress Her fmng aggravated the stress because of the d rffrcultres rt created for her 

111 supportrng herself and her children The termmatrons at El Taco and Perkrns also 

caused the chargrng party stress, although Mehrrng was glad she would not be workrng 

at El Taco 

41 Chargrng party clarmed that she had certarn el\penses rn loo�rng for 

employment after she was d rscharged from JW's BBQ, rncludrng car reparr costs, travel 

expenses and a clothrng rnvestment related to JOb applrcatrons Chargrng party also 

testrfred that none of those expenses were solely attnbutable to lookrng for work She 

produced no record of expenses or costs rncurred 111 her JOb seekrng efforts 

42 Debbre Mehnng was not replaced after she was frred from JW's BBQ Shortly 

after she was drscharged, other employees were lard off because of a downturn rn 

busmess 

43 Months alter the chargrng party s frrrng, john Wayne Penley lost hrs JOb as 

manager of JW's BBQ Hrs conduct had become mcreasrngly erratrc Paul McCauley 

reported the problems to )ames Adamo A.damo consulted wrth Rex Short and Short 

agreed to travel to Butte to advrse Penley of hrs termrnatron On the dav Short arrrved, 

Penley came to work rntoxrcated and bel lrgerent Polrce were called to remove hrm 

from the premrses Hrs employment with Annre's Burgers and Burrrtos ended that dav 

44 Accordrng Rex Short Penley was frred because of hrs dnnkrng, hrs 

unprofessronal and borsterous manner, and hrs lack of responsrveness to the oversrght 

and supervrsron of James Adamo 

45 By the summer of 1992, JW's BBQ had failed The operatron was shut down 

Notice was posted on the door that the restaurant had closed 

46 John Wayne Penley dented that he was anythrng more than fnendly to 

wartresses at the restaurant He denred makrng se>.ual advances towards Debbre 

FINDINGS OF FACT, CONCLUSIONS 
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Mehrrng He adn11tted that he d1d have an llltllllate 1elatlonsh1p w1th Rochelle Vallie 

and that It lllJde h1m distraught when 1t ended He also adm1ttcd to a dnnk1ng problem 

dunng the penod he managed JW's BBQ 

47 Penley's recollection of the events at the restJurant 111 October and N ovember 

1991 and h1s assertions that he d1d not engage 111 se:>-ual harass1ng conduct toward 

female employees, 111clud111g the charg1ng party, we1e not cred1ble 111 l1ght of both the 

test1mony of Witnesses Ronchetto and McCauley corroborating key test11110ny of Debb1e 

Mehnng and the demeanor of Penley on the stand conveymg uncertainty and amb1gu1ty 

'" response to cnllcal quest1ons concern111g IllS behav1or as a manager for respondent 

48 On December 9, 1991, charg1ng party filed a dlscnmlnatlon compla1nt w1th 

the HRC and aga1nst john Wayne Penley dba )W s Barb B-Q The December 9, 1991 

compla1nt 1dentd1ed 5 & R Company and Annie's Burgers and Bumtos as O\\ners of JW's 

BBQ On January 31, 1992, Debb1e Mehnng filed a venf1ed compla111t aga1nst Penley 

and 5 & R Companv On May 20, 1992, charg1ng party filed a venf1ed dlscrlllllnat,on 

compla1nt aga1nst Ann1e's Burgers and Burntos dba JW's BBQ 

I V  

OPIN I ON 

The Montana Human R1ghts Act proh1b1ts the t\ pe of workplace harassment based 

on gender that Debb1e Mehnng alleged 111 th1s case §49-2-3 03, MCA, Hamson v 

Chance, 797 P 2d 200, 204 (1990) If her employer or employers subjected her to 

sexual harassment, or tolerated or condoned such conduct, then they are l1able for the 

result111g harm Va11110 v Brookshire, 852 P 2d 596 (Mont 1993) 

Before address1ng the merits of the charg1ng partv's complamt, however, a 

number of threshold 1ssues must be answered, conce111111g the t1111el1ness of her 

complaint agamst 

Ann1e s Burgers and Bumtos and the contentiOn that john Wayne Penley and S & R 

Company were also her employers 

Ann1e's Burgers and Bumtos asserts that Debb1e Mehnng faded to file her charge 

aga1nst the company w1thm 180 days after the last alleged lllCident of d1scnmlnat1on, as 

requ1red by §49-2-501 (2), MCA In effect, the company argues that because Mehnng 

was d1scharged on November 21, 1991, and d 1d not file a venf1ed compla1nt nammg 

FINDINGS OF FACT CONCLUSIONS 
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'lnnre's Burgers and Bumtos as a respondent for more than >rx month' , the charge must 

be drsmrssed That defense fads for several reasons 

Mehnng'' rnrtral dr<crrmrnatron complarnt drd rclentrfy Annrc s Burgers and 

Burrrtos as an owner although rt onlv named John Wavne Penley dba JW's BBQ as the 

respondent The charge was fried 111 December 1991, well wrthrn the statutory perrod 

The later complarnt, fried rn May 1992, served as an arnendment to the ongrnal charge 

for purposes of rdentrfvrng Annre s Burgers and Burrrtos as a named respondent and 

meetrng the verrfrcatron requrrement Under the admrnrstratrve regulatrons of the 

Commrssron, the amendment related back to the orrgrnal frlrng date for purposes of the 

statute of l rmrtatrons Rules 24 9 209(2) and 24 9 21 0(1), ARM 

The trmelrness ot chargrng partv s complarnt agarnst Annre's Burgers and Burrrtos 

also rs supported by the applicatron ot §25-5 103, MCA, as well as the "mrsnomer rule " 

Under §25-5-1 03, MC'I, 

"when a complarnt sets forth a cause of actron agarnst a [respondent] desrgnated 
by a frctrtrous name and the true name rs thereafter drscovered and substrtuted bv 
amendment, the frctrtrously named [respondent]rs consrdered a party to the action 
from rts commencement so that the statute of lrmrtatrons ;tops runnrng on the 
date the orrgrnal complarnt rs tried' 

Sooy v Petro lane Steel Gas, 708 P 2d 1014, 1017 (Mont 1985) The "mrsnomer 

rule ' applres to srtuatrons rn whrch the chargrng party has actually served the correct 

party, the party he rntends to name, but mrstaJ..enly used the wrong name for the 

respondent In such a case, rei ref from the statute or lrmrtatrons rs provrded and an 

amended complarnt cor rectrng the mrstake rn rdentrfrcatron also relates back to the 

orrgrnal frlrng LaForest v Texaco Inc , 585 P 2d 1318 (Mont 1978) 

Debbre Mehnng specrfrcally rdentrfred JW's BBQ" as a respondent rn her rnrtral 

drscrrmrnatron complarnt That rs a frctrtrous name regrstered for use by Ann re's Burgers 

and Burrrtos It rs rrrelevant that Mehrrng rnrtrally rdentrtred John Wayne Penley as rts 

owner and user The evrdence was clear that Penley was an authorrzcd agent of Annre's 

Burgers and Burrrtos Servrce upon hrm, and through hrm upon JVV's BBQ, was effectrve 

as to the corporate owner 

Whether the May 1992 amendment was fried after drscoverrng the true 

respondent behrnd the frctrtrous name or srmply to correct the omrs"on of Ann re's 

FINDINGS OF FACT, CONCLUSIONS 
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Burgers and Burrrtos as the party actually dorng busrness as JW's BBQ, the amended 

complarnt related back to the orrgrnal trlrng date Under both §25-5-l 03, MCA, and the 

mrsnomer rule, Dcbbre Mehrrng trmely fried ti11S act ron agarnst Annre's Burgers and 

Burrrtos 

Chargrng party rs less successful however rn her clarms that John Wayne Penley 

and 5 & R Company were her cmplovers when she worked at JVv's BBQ Penley asserts 

that he was only an employee at the restaurant, one of Mehrrng's coworkers and not her 

employer The evrdence supports that analysrs 

Penley was hrred by the offrcers, drrectors and owners of Annre's Burgers and 

Burrrtos to manage JW's BBQ rn a profrtable manner The "Employment Agreement' 

between Pen lev and the company was JUSt that, an employment agreement Although 

chargrng party contends that the profrt sharrng provrsrons 111 the agreement, the use of 

Penley s rnrtrals rn the name chosen for the restaurant and hrs statements that JW's BBQ 

was 'hrs place" all rndrcatc ownershrp, they are rnsuffrcrent to create an ownershrp 

rnterest where none exrsts 

The profrt sharrng provrsrons of the employment agreement were only a means of 

measurrng the rncrease rn compensatron that Penley could earn as an employee rf the 

restaurant was successful It drd not allow hrm a posrtron of equrty rn the corporatron 

Other aspects ot the agreement, rncludrng the ter mrnatron provrsrons whrch den red hrn1 

any resrdual rrghts rn the establrshment and provrded hrm only wrth certarn severance 

benefrts, belre the notron that the employment agreement con ferred any ownershrp 

rnterest rn Penley 

Penley also made no propertv clarm to the use of hrs rnrtrals rn the restaurant 

Penley s statements that JW s BBQ was 'hrs place were both ambrguous rn meanrng and 

legally rncorrect Penley had no power to make hrmself an owner of the restaurant 

s rmply by holdrng hrmself out to be one John Wayne Penley was an employee at JW's 

BBQ and techntcally only an agent for chargrng party's actual employer, Annrc's Butgers 

and Burrrtos 

In  1993, the state legrslature amended the Montana Human Rrghts Act to expand 

the defrnrtron of' employer' to rnclude agents and coworkers who engaged rn rllegal 

drscrrmrnatron Today, personal lrabrlrtv can be rmposed on fellow workers for the harm 
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caused bv the1r drscnmrnatory alts One of the e>.p1ess reasom for the change w1s to 

reach 1ndrvrduals responsrble for workphce harassment, sepcifate from or rn addrt1on to 

therr employers randnch v Caprtal Ford L 111coln Me1cury, 901 P 2d 1 12 (Mont 1995) 

The events whrch are the subject of tl115 case however, occurred m 1991 when 

the term ' employer' was more narrowlv defrned and drd not rnclude 'agents' of the 

employer §49-2-1 01 (8), MCA As a result john \A/ayne Penley was not an em plover ot 

the chargrng party and cannot be held liable for a vrolatron ot her rrghts The complarnt 

filed by ,\\ehrrng agarnst Penley must therefore be drsmJssed 

An entrrely drfferent analysrs must be done 1egardmg chargrng pa1ty's cla1111 that S 

& R Company was also one of her employers To succeed rn th1s argument, chargrng 

party acknowledges that she must p1erce the corporate veil that separates Annre's 

Burgers and Burrrtos and S & R Company as two d rstrnct legal entrtles The cvrdence rn 

support  of such 1n effort rs unpersuasrve 

For chargrng party to establ1sh that 5 & R Company was her employer, she carrres 

the burden of provrng that Annre's Burgers and Burntos had no functronal rdentrty apart 

from S & R, and that the corporate form used by Ann1e s Burgers and Burrrtos was part of 

a subterfuge to 'defeat a public convenrence, JUStrfv a wrong or perpetrate a fraud ' 

Mend1an Mrnerals Co v Nrcor Mrneral Ventures, 742 P 2d 456, 462 463 (Mont 1987) 

(e>.platnrng the "alter-ego" test used rn prercrng the corporate veri) A vanetv of factors 

may be consrdered rn evaluatrng the functronal separatron, or lack of rt, between legal 

entnres 

In the Merrdran case, the Montana Supreme Court rdentrfred fourteen separate 

crrterra upon whrch to rely Merrdran Mrnerals Co , 742 P 2d at 462 Other courts, 

mcludrng federal courts revrewrng crvrl rrghts clarms, have provrdcd a shorter, more 

general enumeratron of the relevant factors See, for example, Frank v U S  West, 3 

F 3d 1357 (1Oth Crr 1993) (approvrng the "rntegrated enteqmse test" wh1ch focuses on 

whether there rs (1) rnterrelatron of operatrons, (2) centralized control of personnel, (3) 

common management, and (4) common ownershrp or frnancral control)' Whatever the 

1 See also Unrted Electrrcal \'l'orkers v Pleasant St Corp, 960 F 2d  1080 (1st Crr 
1992), Publrc!.-er lndustrres Inc v Roman Ceramrcs, 603 F 2d 1065 (3rd Crr 1979), Brrdges 
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approach, no srngle factor wr/1 answer the que;tron rt depends rnstead on the totahtv of 

the crrcumstances 

In thrs case, the evrdence was rnadequate to warrant drsregard of the corporate 

form used by Annre's Burgers and Burrrtos There was no cvrdence that S & R Company 

held any control/rng economrc rnterest 111 Annre' S & R held no stock provrded no 

frnancrng, furnrshed 110 assets and generated no rncome from Annrc s Burgers and 

Burrrtos The only ev1dence offered concernrng a common rdentrty between the two 

ent1tres was that shareholders/oftrcers of the partners comprrsrng S & R Company were 

also shareholders or olfrcers or drrectors of Annre's In Merrdran, the Court e'pressly 

held that a showrng of common otfrcers or drrectors or shareholders was not rn 1tself 

suffrcrent to warrant prercrng the corporate veri r'Aerrdran Mrnerals Co , 742 P 2d at 

463 

Although chargrng party has underscored the fact that the pavro/1 for Annre's 

Burgers and Burrrtos was done trom the same offrces rn -\mona that S & R Company 

conducted some of rts busrness, the evrdence showed that the prrncrpal place of busrness 

for Annre's was rn Butte The evrdence also showed that S & R Company and Annre s 

are rn t\\O drstrnct lrnes of busrness, the former owns and leases property whrle the latter 

operated a restaurant There was no proof of commrnglrng of funds or assets, no 

admrssrons that the entrtres were the same, and no demonstrated farlure to compl) wrth 

the statutory requrrements governrng erther partnershrps or corporatrons 

A great deal ol the evrdence presented by chargrng party on thrs questron drd not 

concernS & R Companv but Srlver Bow Prna Indeed, there were srgnrfrcant lrnks 

between Annre's Burgers and Burrrtos and Srlver Bow, rncludrng an rnterchange of 

emplovees, a relrance on Srlver Bow s assets and frnancrng, and suggestrons of operatrng 

controls that may have gone beyond purely arms length transactrons That evodence was 

drrected at Srlver Bow Prua whrch was never rdentrf1ed or named as a party to tim case 

To the extent that chargrng party attempted to use Srlver Bow Przza to brrdge the 

v Eastman Kodak Co , 68 FEP Cases 1587 (S D NY 1995) (requrrrng such unrtv of rnterest 
and ownershrp that the separatron no longer exrsts and tar lure to drsregard the form would 
result r n rnJUStrce ') 
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substa11t1al gap between Annte's Burger' and Bu111tOs and 5 & R Company as d1st1nct 

legal ent1t1es, she was unsuccessful The relat1on,h1p between S & R Company and 

Sliver Bow was no greater than the one between S & R Company and Annte's 1 e ,  some 

common off1cers and shareholders, some admllliStrattve servtces and no dtrect 

controllmg lmks 

Gtven the evtdence that Ann1e s Burger' and Blllntos ;md S & R Company were 

separate and d1stmct legal entitles and 111 the absence of proot that S & R had any 

employment relat1onsh1p w1th chargmg pa1tv, the cia 1m that S & R was an employer of 

Debbie Mehnng for purposes of the Human R1ghts Act must be rejected As a result, the 

charge flied by Debb1e Mehnng aga1nst S & R Company must also be diSFlllssed 

Havmg d1spensed w1th John Wayne Penley and S & R Company as respondents, 

there rema1ns the central quest1on 111 th1s case concernmg whether Debb1e \1ehnng was 

subjected to a sexually hostile worh. environment while she was employed bv Ann1e s 

Bu1gers and Burntos as a wa1tress at JW s BBQ The <rmple answer 1s ves 

To prevail on a hostile env1ronment cla1m, a charg1ng party must prove that (a) 

she IS a member of a protected group, (b) she was subjected to se\ual advances, requests 

for sexual favors or other sexual conduct 111 the workplace, (c) the sexual conduct was 

unwelcome to her, (d) the conduct was suff1c1ently severe or pervas1ve to alter the terms 

or cond1t1ons of her employment and to create an abus1ve environment, and (e) the 

employer or management level employees knew or should have known of the conduct 

and failed to take effective act1on to prevent or stop 1t Mer1tor Sav1ngs Bank v V1nson, 

477 US 57, 65-68 (1987), quoting wtth approval the EEOC Gu1del1nes at 29 CFR 

§1604 11, NIChols v Frank, 42 F 3d 503 (9th Clr 1994), EEOC v Haoenda Hotel, 881 

F 2d 1504, 1514-1515 (9th Clr 1989) The ev1dence presented at the heanng supported 

each element of charg1ng party s cla1m 

john Wayne Penley had a pract1ce of mak111g lewd and offens1ve comments to h1s 

start of wa1tresses He also engaged 1n 1ntent1onal, 1nappropnate touch1ng of a number 

ot ternale employees He prov1ded charg1ng party w1th graph1c and offens1ve 

descnpt1ons of h1s sex l 1fe W1th one of the waitresses Penley requeqed sexual favors 

from hts staff, mclud111g a request to the charging party that she g1ve h1m a pen1s 

massage t-Its unmannerly behav1or was d1rected e>.clus1vely at women 

FINDINGS OF FACT, CONCLUSIONS 
OF LAW AND FINAL ORDER - 15 



1 

J 
j 

The pattern of conduct at JW s BBQ by rts pnncrpal manager was ;uffre�ently 

offensrve and perva'lvc to alter the terms and condrtrons of employment there r or a 

wartress, the worf.. envrronmcnt was abusrve There was no evrdence that chargmg pallv 

welcomed such an atmosphere 

John Wayne Penley was the authorrzed representatrve of Annre s Burgers and 

Bunrtos at the restaurant srte He IVilS vested wrth complete authontv over all personnel 

decrsrons mvolvmg the chargrng partv and others e\cept the management assrstant who 

was male In those Circumstances, Penley s harassment ot female workers rs unputed to 

hrs corporate employer Hamson v Chance, 797 P 2d at 204 crtrng Mentor Savmgs 

Bank, 477 U 5 at 64 See also, among others Kanbran v Columbra Unrversrtv, 1--1 F 3d 

773 (2d Crr 199-1) (employer !table for supervrsor's harassment regardless of notrce or 

reason 1blcness of complarnt procedures where supervrsor used posrtron and apparent 

authorrtv to further hrs actrvltres), Crarg v Y & Y Snacf..s. Inc , 721 F 2d 77 (3rd Crr 

1983) 

Annre's Burgers and Burrrtos knew or should have known of the host de work 

envrronment at JW's BBQ The company breached rts dutv not to drscrrmrnate agarnst 

chargrng party by mstallrng Penley rn hrs management positron wrthout trarnrng or 

rnstructron prohrbrtrng harassment, by vestrng rn Penley plenary authonty over female 

employees wrthout adequate controls on rts excrcrse, by farlrng to establrsh any gnevance 

mechanrsm whrch would enable employees to report mrsconduct by the manager, and 

by tarlmg to take remedral act ron rn a trmely and ettectrve manner Sterner v Shm\ boat 

Operatrng Co , 2 5  F 3d 1459 (9th Crr 1994), cert denred 115 S Ct 733 (employer !table 

for farlure to deter or remedy sexual harassment by supervrsrng emplovees) 

Wrth respect to chargrng party's clarm that she was drscharged 111 retalratron for 

her complarnts about sexual harassment at j\V's BBQ, the evrdence drd not support a 

frndrng that Debbre Mehrrng was engaged 111 protected human rrghts actrvrty when her 

employment was lermmated That rs an essentral element of an rllegal retalratron clarm 

under crvd rrghts law Mayo v Gomez, 40 F 3 d  982 (9th Crr 1994) (clarmant must 

show she protested or otherwrse opposed unlawful employmen t  drscrrmrnatron), EEOC v 

Crown Zellerbach Corp, 720 F 2d 1008 (9th Or 1983) 
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Accordrng to chargrng party's testrmony, the dr;charge decrsron rmmedrately 

followed and was related to Mehrrng s admrssron to john Wayne Penley that she was still 

frrends wrth Rochelle Varlle Penley had JUSt learned that hrs personal relatronshrp wrth 

Vallie was over He was drstraught and angry r\lotwrthstandmg respondent s 

contentrons that there'' ere other valrd and nondrscrrmrnatory reasons for the frrrng (e  g 

chargrng party's rne�perrence, customer complarnts about her demeanor, slow busrness), 

the connect ron between Mehrrng and Varllc drd appear to be a motrvatrng factor 111 the 

adverse decrsron 

Standmg alone, however, that assocratron drd not evrdence any protected human 

rrghts actrvrty by Debbre Mehrrng It was und"puted that the relatronshrp between 

Varlle and Penley was consensual On occasron, Mehrrng acted as an rntermedrary 

between them There was no proof of ar1y protest by chargrng party regardrng the 

vrolatron of Vallie's rrghts under the Human Rrghts Act In the absence of such 

opposrtron, the clarm that the termrnatron constrtuted rllegalretalratron rn vrolatron of 

§49 2 301, MCA, must farl2 

Havrng found that Annre's Burgers and Burrrtos engaged rn an unlawful 

drscrrmrnatory practrce by havrng subJected Debbre Mehrrng to sexual harassment while 

she was employed at JW's BBQ, the Human Rrghts Commrssron rs oblrged to order the 

respondent to refrarn from such conduct and may requrre such other affrrmatrve relref as 

rs necessarv to prevent future vrolatrons §49-2-506(1 ), M C A The Commrssron wrll 

also award rei ref to the chargrng party to rectrfy the harm, rncludrng emotronal harm, 

caused by the drscrrrnrnatory conduct §49-2-506(1 ) (b), M C A ,  Varnro v Brookshrre, 

852 P 2d 596 (Mont 1993) ($20,000 award for ernotronal drstress rn sexual harasGment 

case) 

2 Even rf a retalratory motrve could be found frorn the evrdence presented at the 
hearrng, chargrng party would strll not be entrtled to back pay, rermbursement of JOb seekrng 
expenses, or other monetary relref The decrsron to termrnate her employment at J\tV's BBQ 
would have been made rn any event At the trme that chargrng party was frred, rt was not 
contested that the restaurant began lavrng other people off because of the unprofrtably of 
the busrness Mehrrng s admrtted lack of experrence and the unexceptronal qualrty of her 
work made her a certarn candrdate for such actron 
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Cons1denng the pract1ce� of John \Vayne Penley 1n manag1ng J\N s BBQ, 

mclud111g h1s penchant for lewd 1emarks, requests for se' from employees, tnappropnate 

touch111g, and sexual d1splays a �tgnlf1cant emotional 1mpact from the hostile work 

environment at the restaurant- mental d1stress, embarrassment, humdtat1on, anger, 

anXIety, etc -- was suft1oently established by the tcst1motw of the charg1ng party and can 

reasonably be mferred from the Circumstances of the V1olat1on of her bas1c CiVIl nghts 

In l1ght of the short durat1on of chargmg pa1tv s emplovment, however, and the dtff1culty 

of separating the res1dual etfects of the se\ual harassment by re�pondent from the other 

stressors 111 the charg1ng party's life stnce that penod, It 1s found that the sum of $4,500 

1s reasonable and appropnate to recttfy the ha11n Debbte Mehru1g sustatned as a result of 

the on-the-job harassment at JVV's BBQ 

F1nally, there was a complete absence of effort by any of the oft1cers or duectors 

of Ann1e's Bu1gers and Burntos to establ1sh a pol1cy of nondlscnmulatton, to proh1b1t 

sexual hat assment 111 the workplace, to atford employees an avenue for relief m the 

event of workplace mtsconduct, 01 to tmpose limltattons on the apparently uniln11ted 

personnel authority of 1ts manager Gtven that general failure, add1tlonal affmnat1ve 

rel1ef IS warranted 1n th1s case 111 order to m1n 1m1Ze the ltkel1hood of future VIOlations of 

the Montana Human Rtghts Act 

v 

CONCLUSIONS O F  LAW 

Charg111g party t1mely flied her charge that respondent Ann1e's Burge1 s and 

Bumtos of Butte, Inc v1olated her nghts under the Montana Human R1ghts Act 

2 John Wayne Penley wa� not an employer of the chargmg party dunn g the 

penod relevant to th1s compla111t and the charge aga1nst Penley must be d1snmsed 

3 S & R Company, an Anzona partnership, was not an empiO\er of the chargmg 

party dunng the penod relevant to th1s complamt and the charge agamst S & R Companv 

must be dtsmtssed 

4 Respondent Annte s Burgers and Burntos created, mamtamed, tolerated and 

condoned a hostile work elw�ronment at JW s BBQ 111 Butte wh1ch d1scnmmated agatnst 

the chargtng party 111 the terms, cond1t1ons and pnvlieges of her employment and 111 

Vlolatton of her nghts under §49-2-303, MCA 
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5 As � result of the emot1onal ha1111 caused to the charg1ng pa1 tv by the 

d1scnmmatorv and host1le wo1h. environment created and mamtamed by the 1espondent 

Ann1e s Burgers and Bumtos at JW s BBQ rest-,urant Debb1e Mehnng 1s entitled to the 

sum of $4,500 111 accordance With §49-2-506( 1 ){b) MCA 

6 Respondent Annie's Burgers and Burntos d1d not subject charg1ng party to 

Illegal retal1at1on for hav1ng engaged 111 protected human nghts act1V1l1es 111 v1olat1on of 

her nghts under §49-2-301, MCA 

7 The Circumstances of the v1olat1on of the Human R1ghts Act by the respondent 

Ann1e's Burgers and Bun1tos md1cate that aff1rmat1ve rel1ef, 111 add1t1on to an order 

1€QU1nng the respondent to cease such v1olat1ons, 1s warranted and necessary 

VI 

FINAL ORDER 

1 judgment 111 tillS matter IS found 111 favor of the respondent John Wayne Pen lev, 

and aga1nst chargmg party, and the charge aga1nst Penley IS hereby rl1sm1ssed 

2 judgment 1n th1s matte1 IS found 111 favor of the respondent S & R Company, an 

AnLona pa1tnersh1p, and agamst charg1ng party, and the charge aga1nst S & R Company 

IS hereby diSilliSSed 

3 judgment IS found 111 favor of the charg1ng party, Debb1e Mehnng, and aga1nst 

the respondent Annie's Burgers and Burntos, 111 the matter of her compla1nt that she was 

subjected to an unlawful and hostile worh. env1ronment while she was employed at JW s 

BBQ restaurant 111 Butte 

4 judgment IS found 111 favor of respondent Ann1e's Burgers and Burntos and 

aga1nst charg1ng party on her compla1nt that respondent Illegally retaliated and 

d1scharged her for hav1ng engaged 111 protected human nghts act1v1t1es 

5 Respondent Ann1e's Burgers and Bumtos IS ordered to pay to the chargmg 

party the sum of $4,500 for the emot1onal harm caused to her by the above descnbed 

unlawful sexual harassment, w1th 1nterest from the date of the f111al o1der 111 tillS case 

6 Respondent Ann1e's Burgers and Burntos 1S ordered to refram from engag1ng 111 

any conduct wh1ch d1Scr11111nates aga1nst 1ts employees 111 V1olat1on of the Montana 

Human R1ghts Act, mclud111g conduct wh1ch creates, tolerates or condones a work 

environment wh1ch 1s hostile or abus1ve to wor�ers on account of the1r sex 
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7 Respondent Ann1e's Burge1s and Bumto� 1s 01de1ed to d1rect that each and 

every corporate off1cer and d1rector, 1nclud1ng james Adamo, Rex Short, Stan lev �hmt 

and Braunda Short, attend not less than three hout' of tra1n1ng and mst1 uct1on on the 

subject of how to prevent sexual harassment 111 the workplace conducted b)' a 

recogn1zed professional tra1ner 111 that subject, and cert1f1ed by the tra1ner to the staff of 

the Human R1ghts CommiSSIOn The tra1n mg 1s to occur w1th1n 1 20 days of the fmal 

order 111 th1s case Wntten ce1tlf1cat1on 11 to be del1vered to the statf of the H uman 

R1ghts Comm1ss1on wnhm 1 4  days after complet1on of the tra1n1ng 

DATED th1s tifiJ day of f=i!VP ,  4 11 (f , 1 9.i.lt..._ -- 7 

5 ja1 e Lopp,Cha1r 
Montana H uman R1ghts CommiSSIOn 

Comm1ss1oners Etchart, Og1e11, Stevenson and Svee concur 

CERTI FICATE O F  SERVICE 

The undersigned employee 01 the Montana Human R1ghts CommiSSion certifies that a true COP\ ot the 
toregomg FINDINGS OF FACT, CONCLUSIONS OF LAW -'\ND FINAL Q RDER \\as mailed to the 
folio" mg persons b) U S  Mail, postage prepaid on t111Sf[f�da\ of fe/)t1��1'y, 1 9  '/(,' 

:; 

�e' 1n Va1mo 27 W Park St Butte MT 59701 
Thomas Welsch, 1 34 1  Harnson A\ el\ue Butte �IT 59701 
John IVa) ne Penley pro ;e, 900 Central Ave \Vest Great Falls MT 59404 
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